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1. The Ratification of the Convention

1980.10.25 Hague Convention on the Civil Aspects of International Child Abduction
was concluded.

2009.317 The Canada Embassy in Tokyo had a study session on the convention.
2009.5.21 The U.S. Embassy in Tokyo had the Symposium on International Parental
Child Abduction.

2010.3.17-18 International Parental Child Abduction Symposium Demystifying the Hague:
organized by the Canadian Embassy along with UK., U.S., French, Spanish, New
Zealand, Australian, and Italian Embassies in Tokyo.

2011.713 Housei Shingikai of Ja Gov began to make a drafting policy.

2011.9.30 -10.31 Public comments for the tentative report on the implementation by
Ministry of Justice (Housei Shingikai).

2011.9.30 -10.31 Public comments for the report on the central authority of Japan by
Ministry of Foreign Affairs

2012.1.19 Ministry of Foreign Affairs published the report on the central authority of
Japan.

2012.1.23 Housei Shingikai prepared the report on the policy to draft the implement-
ing law.

2012.2.27 Housei Shingikai sent the report to the minister of Ministry of Justice.
2012.3.9 The government submitted the draft of implementing act to the Diet.
2013.3.15 The government submitted the draft of implementing act to the Diet again.
2013.6.19 The implementing law, Kokusaiteki na Ko no Dashu no Minjijou no Minjijou
no Sokumen ni Kansuru Jyouyaku no Jissi ni Kansuru Houritsu (EFE# 7 FOERD
RELOMEICBE 2FNOEMICB T BER FR_TAE/ A HABERSENE+/\S) was

enacted.

* This article is the current revised version of my material on the implementation of the Hague
Convention 1980 at the session, the Promise of the 1980 Hague Child Abduction Convention in Asia in the
International Families: Money, Children and Long Term Planning, American Bar Association at Seattle
Wash. on 20 June 2014. Revised on 2014.09.17, 2014.10.15. Typographical modifications on 2014.12.14,
2015.03.21, 2016.01.23, 2016.04.13 and 2016.04.30.
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2014.1.24 Japan deposited instrument of ratification and became the 91st contracting
state.
2014.4.1 The Convention entered into force for Japan. The implementing law took
effect.

There was a big controversy on whether Japan should join the convention or not.
Some lawyers was for the ratification but some against it. It maybe reported in U.S.
that some activists fighting against domestic violence opposed Japan's becoming a sig-
natory country.

It should be noted that Japanese family courts have never or almost never ordered
on internal relocation. Until recently they seldom ordered returning a child without
deciding the merits when a parent took a child to another place at the beginning of
or during separation without the other's consent.!

2. Substantive Elements to Get a Return Order

Japanese implementing law has 153 articles(sections) and the court rule on return or-
der proceedings has 97 articles(sections). They provide so much detailed rules. There
is no mention like the sec. 11601 (b)(2) of 1cARA (“The provisions of this chapter are in
addition to and not in lie of the provisions of the Convention”). I would like to argue
that the convention itself has same effects as (or stronger effects than) an law enacted
by the Diet has as the convention is signed under the consent of the Diet and Japanese
constitution requires honoring any ratified international convention.

2.1 Petition

Article 26 of the implementing act, Act for Implementation of the Convention on the
Civil Aspects of International Child Abduction provides, “A person whose rights of
custody with respect to a child are breached due to removal to or retention in Japan
may file a petition against the person who takes care of the child with a family court
to seek an order to return the child to the state of habitual residence pursuant to the
provisions of this Act.”

Petitioner have to clearly write cause of action and facts constituting the cause of
action and also attach copies of evidences for the facts.
The advocating attorney must attach original power of attorney to the motion. A print-
ed copy of power of attorney from a pDF file will not be accepted and it is possible
Tokyo Family Court will not proceed further when a counsel submitted only a print-
ed one.

Article 2(viii) defines the “Return of child” as “a return of a child to a Contracting
State which is his/her state of habitual residence”. It seems that the implementing

1 When a parent who are not taking care of the child took her/him from the other parent tak-
ing care of the child esp. between sessions of mediations etc, some courts has ordered returning the
child to the other parent without detailed hearing on the merits of child’s interests. The reasoning
of the cases has some flavor of the convention. See Appendix B7 Your favorite cases.
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law allows an taking parent to return a child whose habitual residence is in Seattle
to N.Y. where the taking parent want to live a new life. I wonder how much worth it
is. I would like to know what kind measure can be taken to return him/her to Seattle
under federal or states law.

2.1.1 Removal or Retention

Article 2(iii) defines the “Removal” as “to have a child depart from the state where he/
she holds his/her habitual residence, for the purpose of having the child leave said
state” and 2(iv) the “Retention” as “a situation where, after his/her departure from the
state where he/she holds his/her habitual residence, a child is prevented from travel-
ing to said state”.

According to this definition, removal happens not when the child is taken into
another signatory country but when he/her is taken out Japan. If a child is taken by
a flight which departs from Seattle on 31 March 2014 and arrives at Tokyo on 1 April
2014, can't it be a removal under the implementing law? The Article 1 of the conven-
tion provides, “to secure the prompt return of children wrongfully removed to or re-
tained in any Contracting State”. The word to suggests the removal is accomplished
when the child is entered into a signatory country.

2.1.2 Habitual Residence

The implementing act doesn't provide a definition of habitual residence. There are
some cases of lower courts which decided on the definition of the word habitual res-
idence in the context of deciding a applicable law. 2 It doesn't seem that these cases
will make precedents for rulings on the concept of habitual residence of the imple-
menting law.

2.1.3 Under 16

Article 27 prescribes, “The court, when it finds that the petition for the return of child
falls under all of the grounds listed in the following items, shall order the return of
child”. The article provides a list of conditions to give a return order. The first condi-
tion is “(i)The child has not attained the age of 16”.

2.1.4 The Child is Located in Japan

The second condition is “(ii) The child is located in Japan”.

2.1.5 Breaches of the Rights of Custody

The third requirement item (iii) is “Pursuant to the laws or regulations of the state of
habitual residence, said removal or retention breaches the rights of custody with re-
spect to the child attributed to the petitioner”.

What is custody is defined in the Article 5 of the convention: “‘rights of custody’
shall include rights relating to the care of the person of the child and, in particular,
the right to determine the child's place of residence”.

2 Chushaku Kokusaisihou vol. 2 at 2775-293 (2011)
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Japanese family law uses two very confusing terms on custody and/or parental re-
sponsibilities. They are so similar that it is very difficult to choose proper words to
translate them into.

Anyway, the article 818 of the civil code admits joint shinken, joint custody/shared
parental responsibility of parents in marital relationship. The article 819 also suggests
joint shinken in marital relationship.

Shinken is translated into the word “parental authority” by Japanese Law Translation®
offered by Ministry of Justice.

The article 818(3) clearly requires, “Parental authority shall be exercised jointly by
married parents”. The word “jointly” means to exercise the shinken, the parental au-
thority under the mutual agreement or under the consent of the other parent.*

The article 820 provides that a person who exercises shinken holds the right and
bears the duty to care for and educate the child. The article 821 defines that Residence
of a child shall be determined by a person who exercises shinken. The article 824 pre-
scribes that the right to administer the property of the child is also a content of shinken.

It is obvious that parents in marriage have the right jointly to determine where the
child will live with mutual consent.

The article 825 answers the question whether a transaction is binding on the child
when a parent dealt with others in the name of both parents who are exercising the
joint shinken for the benefit of the child. “Where parents exercise parental authority
jointly and one parent, in the name of both parents, performs a juristic act on behalf
of a child, or give his/her consent for the child to perform a juristic act [ex. to sell a
property|”“if it is contrary to the intention of the other parent”“the effect of that act”
would be prevented and the contract would be void under the principle of joint sinken
of the article 818 without the article 825. This outcome harms the purchaser®. So the ar-
ticle 825 was put into soon after the article 824 on “Administration and Representation
over Property” to protect the other party and facilitate transactions. The article doesn’t
protect those who “has knowledge”, in ohter words, not bona fide persons. It shows the
reverse side of the article 818(3) which requires joint exercise of the shinken.

A mother of a child out of wedlock® has the shinken of the child unless the parents
agree or a court orders that the father has the shinken (as for a child out of wedlock,
joint shinken is not available.”).

When parents in marriage get divorced, only one of the patent will have the shinken
of the child between them. Who will have the shinken is decided by an agreement or a

3 http://www.japaneselawtranslation.go.jp Italicized words in cited translations in this article are
not italicized originally.

4 Taichi Kajimura The article 818 in Kihonhou Konmentar Sinzoku 5th ed. Nihon Hyouronsha 2008 at
201

5 Those who has received gifts or was made a promise to gift something can be also protected by
the article 825. An agreement without a consideration can be regarded as a binding contract, if the
agreement is such kind, in Japanese civil law.

6 Colin P.A. Jones, Legitimacy-Based Discrimination and the Development of the Judicial Power
in Japan as Seen through Two Supreme Court Cases, 9 (number 2) Univ. of Pen. East Asia Law Review

7 It seems violating human rights of the child.

4



HONDA LAW OFFICE

court order. To put it another way, the other will lose the shinken which has been shared
with the ex spouse. It is inevitable even if both parents hopes keeping shared shinken.

On the other hand, here is the notion of Ko no Kango ni Kansuru Jikou which is translat-
ed into the word “necessary matters regarding custody” by Japanese Law Translation.
Article 766 of the civil code provides it: “If parents divorce by agreement, the matter
of who will have custody over a child, visitation and other accesses of the mother or
the father to the child, sharing the costs to take care the child and any other necessary
matters regarding custody shall be determined by that agreement. In that case the in-
terests of the child shall have the priority over all other considerations.” Paragraph 2
and 3 of the Article provides that a court can determine such matters when parents
can't make an agreement. These articles say only that parents or a court can determine
necessary matters regarding custody. They don't introduce a right of parents in their
words. But it is not clear whether Kango is derived from Shinken or not. The relation
between Sinken and Kango is an enigma. Procedure in a family court to decide Necessary
matters regarding custody is called Ko no Kango ni Kansuru Shobun in the Family Procedure
Act Article 150 item 4. A person who will have custody over a child is called kangosha.

The article on the necessary matters regarding custody is provided for children of a mar-
ried couple after a divorce. The Supreme Court had applied the Article 766 to a case
relating to a child between a couple living apart before divorce.?

Soon it might become a recommendable practice to make it clear who has and/or
doesn't have the right to relocate the child when a party make an agreement on Kango
or a court does Ko no Kango ni Kansuru Shobun.

Word Japanese Law Actually, probably it means
Translation
Shinken Civil Code 819 parental authority  custody [ all the parental
819 821 responsibilities
Ko no Kango ni Kansuru  custody matters relating to taking care

Jikou Civil Code 766.  necessary matters of the child
Ko no Kango ni Kansuru regarding custody

Shobun Family

Procedure Act 150

Japanese Law Translation: Civil Code §818 - 825, 766, 771, 788

Civil Code(Part IV and Part V) Law number:Act No. 89 of 1896 Amendment : Act
No. 78 of 2006 Dictionary Ver : 2.0 Translation date : April 1, 2009
http:/[www.japaneselawtranslation.go.jp/law/detail/?re=02&d-
n=1&x=179&y=-293&c0=1&ia=03&yo=R % &gn=&sy=&ht=&no=&bu=&ta=&ky=K
*“&page=4

8 The Supreme Court on May 1, 2010 (No Heisei 12 (kyo) 5) 54-5 Minshu 1607.
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(Bires)
(Person Who Has Parental Authority)
FAETN\E BEGELRVWTIR. RBOFIEICRT 3.,
Article 818 (1) A child who has not attained the age of majority shall be subject
to the parental authority of his/her parents.
2 FHEFTCHZLIL . BEHOHIECIRT 3.
(2) If a child is an adopted child, he/she shall be subject to the parental authori-
ty of his/her adoptive parents.
3 BUE. REBOBAD IR REHHEELTITS I E L. REO—AHFEERTS 2 &h
TERVEZFR MO—FHHITS,
(3) Parental authority shall be exercised jointly by married parents; provided
that if either parent is incapable of exercising parental authority, the other par-
ent shall do so.

(BB IZRMOBE OFIESE)
(Person Who Has Parental Authority in the Case of Divorce or Recognition)
FABTNE REBOGHRLOBHEEZTLLZR. ZOWHRT. 20— 2BEELED
RINER5RW,
Article 819 (1) If parents divorce by agreement, they may agree upon which par-
ent shall have parental authority in relation to a child.
2 HH EOBIBOBA I BHIME. REO—H2HEELED S,
(2) In the case of judicial divorce, the court shall determine which parent shall
have parental authority.
3 FOHARNCREDEEEL G I RER. BHT5. EL. FORERIC.RE
DHFET REePMEELEDDEIEHTES,
(3) In the case where parents divorce before the birth of a child, the mother shall
exercise parental rights and duties; provided that the parties may agree that the
father shall have parental authority after the child is born.
4 RHBBHILTzFIIN T 2HUEL REOHHATREBUEE L ED T L FITIRY  RHT
3,
(4) A father shall only exercise parental authority with regard to a child of his
that he has affiliated if both parents agree that he shall have parental authority.
5 HB—H BZHEXIFHEOHHEIFADRVWEE X3Hn#EETIENTERVE ST,
KEHHITE R IBOFERICI > T HBRlcRD2EH 2T EHTES,
(5) When the parents do not, or cannot, make the agreements referred to in para-
graph (1), paragraph (3), and the preceding paragraph, the family court may, on
the application of the father or the mother, make a ruling in lieu of agreement.
6 TONEDDLEDNHZLRDHZEEE. RERHIFTE. FORBEOFERICL>T,
BEE2MO—HICEETEIENTES,
(6) The family court may, on the application of any relative of the child, rule that
the other parent shall have parental authority in relation to the child if it finds
it necessary for the interests of the child.
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[This article was revised in 2011. Japanese Law Translation offers a translation of
the article before the revision. This is the previous article and its translation by
Japanese Law Translation.]

(BSRE R UHBHE DHERIFT)
(Right and Duty of Care and Education)
BANBZTE BEZITIER. FOEERUVEEZ T HHENEZAL. BHZES,
Article 820 A person who exercises parental authority holds the right, and bears
the duty, to care for and educate the child.
[This is the current article and its translation by me.]
BABZTER FHEERTIER. FONROLD I FOEERUVEEEZTHHEMNEEL.
EBEES,
Article 820 A person who exercises parental authority holds the right, and bears
the duty, to care for and educate the child for the interests of the child.

(BT OTEE)
(Determination of Residence)
BABZ 5% FRBEZTIEDEBELLGMIC. ZOBMZEDRINIERER
W,
Article 821 Residence of a child shall be determined by a person who exercises
parental authority.

[This article was revised in 2011. Japanese Law Translation offers a translation of
the article before the revision. This is the previous article and its translation by
Japanese Law Translation.]

()
(Discipline)
FABTR BEZTIEG LELERNTESZOF2EML. XIEFESHIFT
OFA /T INEERBICANSENTES,

Article 822 (1) A person who exercises parental authority may discipline the child
to the extent necessary, or enter the child into a disciplinary institution with the
permission of the family court.
2 FREMGICANSHRE. AEAUTOHBENT. RESHMDED S /L.
ORI BEEITS>HEOBRICL>T. WOTHEMI LN TES,
(2) The family court may determine that the child shall stay in a disciplinary
institution for a period of no more than six months; provided that this period
may be shortened at any time on the application of a person who exercises pa-
rental authority.
[This is the current article and its translation by me.]

()
BABEZT-F BEEZTIERENETFORE L IEERUBE ICHERE
BNTZOF2ERTEENTES,
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[Article 822 A person who exercises parental authority may discipline the child
to the extent necessary to take care for and educate the child prescribed in
Article 820.]

(BkZE D FFHI)
(Permission for Occupation)
BAHT=SR FROJBERITSBEOFAIZFLATINE BELZELEATER,
Article 823 (1) A child may not have an occupation without the permission of a
person who exercises parental authority.
2 BHERZITOIER FAFEHOLGIE. ATHOFAZMVEL. RiE Lz HIR Y
5IENTES,
(2) A person who exercises parental authority may revoke or limit the permis-
sion referred to in the preceding paragraph in the case referred to in paragraph
(2) of Article 6.

(MEOEHRKRUVRE)
(Administration and Representation over Property)
BABRZTE BEZITSER. FOMERZEEL. »D. ZOMEICBTHERTA
ZOWTZDTERETZ.2EL. 20FDOiTA%BNLT2EB2ETREGSITE.
FANORIEEFRINE RGN,
Article 824 A person who exercises parental authority shall administer the prop-
erty of the child and represent the child in any legal juristic act in respect of the
child's property; provided, however, that if an obligation requiring an act of the
child is to be created, the consent of the child shall be obtained.

RBO—AHBHEDBAETLIATADNS)
(Effect of Acts Done by One Parent in the Name of Both Parents)
BABZTRSE REHHRILTHELZTIHRSICE VT REO—AH HEDLET,
FIRO->THERITAZ LI FHINETEZILICABLELER. Z0TAR. tho—
HOBBIZRLIZLETH->TH. ZDDIZZOMAhEH TNV 2L HFEAH
BETHoREEZRF. CORLTARL,
Article 825 Where parents exercise parental authority jointly and one parent, in
the name of both parents, performs a juristic act on behalf of a child, or give his|
her consent for the child to perform a juristic act, the effect of that act shall not
be prevented, even if it is contrary to the intention of the other parent; provided,
however, that this shall not apply if the other party has knowledge.

[This article was revised in 2011. Japanese Law Translation offers a translation of
the article before the revision. This is the previous article and its translation by
Japanese Law Translation.]

(BHBRO T OREICHETIEHOEDE)

(Determination of Matters regarding Custody of Child after Divorce etc.)
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BEEATASE RKEVHHALOMIEEZ X FOREER T NEHEZOMETEIC
DVWTHERPBIAI. ZOMRBTED S M#d#fHbRVWEE XEH#EE T LhTE
BWEER RESHFD. CNEEDS.

Article 766 (1) If parents divorce by agreement, the matter of who will have cus-
tody over a child and any other necessary matters regarding custody shall be
determined by that agreement. If agreement has not been made, or cannot be
made, this shall be determined by the family court.

2 FOMRED-DRENDHZLRD DL T . FERIITE. FOEELTREIEFEE
BL. ZOMEEICOWTHE LS 2T 5N TES,

(2) If the family court finds it necessary for the child’s interests, it may change
who will take custody over the child and order any other proper disposition re-
garding custody.

3 HIZIHOMEICL > TR EEOHBEN T REDHEMERBICEEZELCRW,

(3) The rights and duties of parents beyond the scope of custody may not be al-
tered by the provisions of the preceding two paragraphs.

[This is the current article and its translation by me.]

(BB OFORE I 2 FHDOEDHH)
BEEATASR RELHHRLOBEZTLER. FORELZITARNEIE XXIBLEF
EDHERKRUZ DO, FOEEICETZEHDOHEZOMDFDOEEICOVWTHE
REEEZ. ZOHBETED S, COHRICBVTR. FOFEERLEXLTEEBLRITN
50,
Article 766 (1) If parents divorce by agreement, the matter of who will have cus-
tody over a child, visitation and other accesses of the mother or the father to the
child, sharing the costs to take care the child and any other necessary matters
regarding custody shall be determined by that agreement. In that case the inter-
ests of the child shall have the priority over all other considerations.
2 HIEDHHEAHFHDLEVWEE XEH#ER TN TSRV E I RESLHIFTH. R
HOFEEZED D,
(2) If agreement referred to in the previous paragraph has not been made, or
cannot be made, this shall be determined by the family court.
3 FEBHR LELNSZERDZLZTRI A _IHOREICIZEDRZEEL, 2Ot
FOEZICOWTHLE RS 2GR T HIENTES,
(3) If the family court finds it necessary for the child’s interests, it may change
the determination by the previous two paragraphs and order any other proper
disposition regarding custody.
4 HIZHOMEICL > TR EEOHBEN T REDHEMERBICEERZLELCRW,
(4) The rights and duties of parents beyond the scope of custody may not be al-
tered by the provisions of the preceding three paragraphs.

(HHhas L DRSO HE DHER)

(Application Mutatis Mutandis of Divorce by Agreement Provisions)
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FLtEE+T—F FLtEASATHAELOBLEATAFZETORE R B LOBEICD
WTH#RT 3,

Article 771 The provisions of Articles 766 to 769 inclusive shall apply mutatis mu-
tandis to the case of judicial divorce.

RAEOFOREICETIBHOEDE)

(Determination of Matters with Regard to Custody of Child after Affiliation etc.)
BEENTA\SK BEEATAFORER  RDBBHMTEHEICOVWTHERT S,
Article 788 In the case where a father gives affiliation, the provisions of Article
766 shall apply mutatis mutandis.

2.1.6 Contracting Sates

The forth requirement is “(iv) At the time of said removal or the commencement of
said retention, the state of habitual residence was a Contracting State”.

2.2 Defense

The Article 28 lists defenses: “Article 28 (1) Notwithstanding the provisions of the pre-
ceding Article, the court shall not order the return of child when it finds that any of
the grounds listed in the following items exists; provided, however, that even in cases
where there exist grounds prescribed in items (i) to (iii) or item (v), the court may or-
der the return of child if it finds that it serves the interests of the child to have him/
her returned to his/her state of habitual residence after taking into account all the
circumstances.”

2.2.1 One Year and Settled

The first one is “(i) The petition for the return of child was filed after the expiration of
the period of one year since the time of the removal or the commencement of the re-
tention of the child, and the child is now settled in his/her new environment”.

2.2.2 Not Actually Exercised

The second one is “(ii) The petitioner was not actually exercising the rights of custody
at the time of the removal or the commencement of the retention of the child (except
in the case where it could be deemed that the rights of custody would have actually
been exercised by the petitioner but for said removal or retention)”.

Kilpatrick Townsend Litigating International Child Abduction Cases Under the Hague
Convention National Center for Missing & Exploited Children 2012 at 10 explains,
“Courts have recognized that the petitioner establish a prima facie case if he or she
proves three elements: --- (3) the petitioner actually was exercising custody rights at
the time of the removal or wrongful retention.” The implementing act, however, de-
fined it as a defense.

10
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2.2.3 Consent and Acquiescence

The third one is “(iii) The petitioner had given prior consent or subsequently approved
the removal or retention of the child”.

It is possible that any written document will be taken as a strong and reliable evidence
in a court in Japan.

2.3.4 Grave Risk of Harm

The most controversy defense before the ratification was this one. The forth item is
“(iv) There exists a grave risk that his/her return to the state of habitual residence would
expose the child to physical or psychological harm or otherwise place the child in an
intolerable situation”.

This defense clause doesn't allow a Judge to exercise the discretion®. The article 27
gives discretions to the judge except this defense. It provides, “even in cases where
there exist grounds prescribed in items (i) to (iii) or item (v), the court may order the re-
turn of child if it finds that it serves the interests of the child to have him/her returned
to his/her state of habitual residence after taking into account all the circumstances.”

The implementing act has a guideline article how to decide the grave risk of harm.
The article doesn't extend the grave risk of harm defense to the broader one than the
convention provides, though some fears that too liberal construction of this article
would harm the narrow interpretation of grave risk defense.

The return order of the convention decides not how the custody of the child should
be but where the custody of the child will is decided. The structure of the convention is
showing this core principle. It is repeatedly expressed by courts of signatory countries.

Explanatory documents prepared by Tokyo Family Court for parties suggests that
they are eager to be punctual®. It is totally out of expectations to go through full blown
hearings on the merits of custody issue. It seems sure that the central concept of the
convention will be kept also in Japan when a court applies the grave risk defense.

Article 28

2 FHHP, AEE S 8T 2 EHORERHINTT B IC Yo TR RICBITF 2HE
ZOMO—YIOFEFE2ERITZ2HDET S,

(2) The court, when judging whether or not the grounds listed in item (iv) of the
preceding paragraph exist, shall consider all circumstances such as those list-
ed below:

9 To say more precisely, this clause doesn't give discretion to the Judge. I think that most Japanese
judges don't consider that a judge has discretion which isn't based on an act and directly given by
common law or unwritten law.

10 A paper “For Applicant of a Return Order by the Implementing Law of the Hague Convention”
http:/[www.courts.go.jp/tokyo-ffvems_If[B-01.pdf It reads, “It is expected that basically judgment will
be given in 6 weeks.” The first hearing will be two weeks after the filing.

A paper “For Respondent of a Return Order by the Implementing Law of the Hague Convention”
also reads the 6 weeks phrase. http://[www.courts.go.jp/tokyo-flvcms_lf/B-06.pdf

1
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— WEEICESWTFHRILAD S BRI 2R N ZOMOLH ICEERZER
REITEH (RBLLEVWTIBAFIEWVWS,) 2ZITEEZNOHE

(i) Whether or not there is a risk that the child would be subject to the words
and deeds, such as physical violence, which would cause physical or psycholog-
ical harm (referred to as "violence, etc." in the following item) by the petitioner,
in the state of habitual residence;

Z MEARUFHERAEICAE LGS CHFEADRILAND S FIOERIMEE
525l bsRNEER T2 NOHE

(ii) Whether or not there is a risk that the respondent would be subject to vio-
lence, etc. by the petitioner in such a manner as to cause psychological harm
to the child, if the respondent and the child entered into the state of habitual
residence;

= BHIAXRBHEFALEBRMEICSWCFE2EET I EPRELEEOEE

(iii) Whether or not there are circumstances that make it difficult for the peti-
tioner or the respondent to provide care for the child in the state of habitual
residence.

(BEORRICOVWTOHH)
(Explanation concerning Status of Proceedings)

BEHAT—F FORBPIFHFORIAXBAFAER. FORBEDOHRILTHS/NE
RIMEER LT & ¥ AT ORZRITEMFHREL TV BEHIFTICH L FEHORTLI
DWTHAERDZ LM TES,

Article 151 A petitioner of the case seeking the return of child or the Minister
for Foreign Affairs, where six weeks have elapsed from the date on which a pe-
tition for the return of child is filed, may seek explanation concerning the status
of the proceedings of the case from the court before which said case is pending.

2.3.5 The Child's Objections

The fifth is “(v) The child objects to being returned, in a case where it is appropriate
to take account of the child's views in light of his/her age and degree of development”.

In the proceeding of return order (not limited to the defense of the child's objec-
tion), the family court is required to hear the voice of the child by “appropriate means”.

BUE FOREBRIFEHOFHICE I FORROEES

Division 4 Understanding of Intention of Child in Proceedings of Case Seeking
Return of Child, etc.

FBATNAEK FKEHHFTR. FORERIEHOFRRICE VTR, FOBGEOTER, FE
HHAFAEE ICLIFABEZOMOBEY 2 ALY FORRZBET L5180 . KF
REZTBICLY, FOFERKRUFEOREIN LT ZOBE2ERBLETNERS
2N,

Article 88 In the proceedings of the case seeking the return of child, the family
court shall endeavor to understand the intention of the child through appropri-
ate means such as hearing of his/her statements and examination by a family
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court probation officer [internal investigator, chousakan], and shall take into ac-
count his/her intention according to his/her age and degree of development in
making a final order.

Japanese family courts have internal investigators, chousakan. When a judge in
charge of a case thinks it necessary to examine the child's objection, they can instruct
the chousakan of the court to research it in a limited time and make a report. The con-
clusion of the report can be the opinion of the chousakan on whether the child's objec-
tion should be considered and whether returning the child should be ordered.

Children are rarely allowed to intervene a proceeding in custody cases of the child
by the court. If the child is allowed to enter into the proceeding, how to act in the
proceeding is the next problem. In such a case, an attorney of the child who act in the
proceeding can be appointed by the court. The number of the examples of attorneys
of children is very small until now.

A guardian ad litem or an attorney of the child who only transmits or reports chil-
dren's voice to the court is not provided by the implementing law.

(Intervention of Child)

Article 48 (1) A child who is sought to be returned in the case seeking the return
of child may intervene in the proceedings of the case seeking the return of child.
(2) The court, when it finds it appropriate, by its own authority, may allow a
child who is sought to be returned to intervene in the proceedings of the case
seeking the return of child.

(3) An application for intervention under the provision of paragraph (1) shall be
made by means of a document.

(4) The court, when it finds that it would harm the interests of the child who
intends to intervene in the proceedings of the case seeking the return of child
for said child to intervene in said proceedings while taking into account the age
and degree of development of the child and all other circumstances, shall dis-
miss the application for intervention under the provision of paragraph (1) with-
out prejudice.

(5) An immediate appeal may be filed against a judicial decision to dismiss with-
out prejudice the application for intervention under the provision of paragraph
(1).

(6) The child who intervenes in the proceedings of the case seeking the return
of child pursuant to the provisions of paragraphs (1) and (2) (hereinafter simply
referred to as an “intervening child”) may perform such procedural acts that a party
to the case is able to perform (excluding the withdrawal and change of the petition
for the return of child, and the withdrawal of an appeal against a judicial deci-
sion and of an objection to disposition made by a court clerk); provided, howev-
er, that, with respect to an appeal against a judicial decision and an objection to
disposition made by a court clerk, this shall apply only where the intervening

13
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child is able to perform such procedural acts pursuant to other provisions of this
Act concerning an appeal and objection.

(Principle of Capacity to Be a Party and Capacity to Perform Procedural Acts, etc.)
Article 43 (1) The provisions of Articles 28, 29, 33, 34 (1) and (2), and Article 36
(1) of the Code of Civil Procedure shall apply mutatis mutandis to the capacity
to be a party, the capacity to perform procedural acts in the proceedings of the
case seeking the return of child (hereinafter referred to as “procedural acts”), the
statutory representation for a person without the capacity to perform procedur-
al acts, the delegation of powers necessary for performing procedural acts, and
the extinction of authority of statutory representation.

(2) A minor or an adult ward may perform procedural acts by him/herself with-
out being required to obtain the consent of a statutory agent or without a statu-
tory agent. The same shall apply where a person under curatorship or a person
under assistance does not have the consent of the curator or supervisor of the
curator, or assistant or supervisor of the assistant.

(Statutory Agent of Minor or Adult Ward)
Article 44 A person who exercises parental authority or a guardian may perform
procedural acts on behalf of a minor or an adult ward.

(Appointment of Counsel by Presiding Judge, etc.)

Article 51 (1) Where a minor, an adult ward, a person under curatorship, or a
person under assistance (hereinafter referred to as “minor, etc.” in this Article)
intends to perform procedural acts, and when the presiding judge finds it neces-
sary, he/she may, upon petition, appoint an attorney at law as a counsel.

(2) Even where a minor, etc. does not file a petition set forth in the preceding
paragraph, the presiding judge may order that an attorney at law be appointed
as a counsel, or may, by his/her own authority, appoint an attorney at law as a
counsel.

(3) The amount of remuneration to be paid by a minor, etc. to the attorney at law
appointed as a counsel by the presiding judge pursuant to the provision of the
preceding two paragraphs shall be the amount that the court finds reasonable.

2.3.6 fundamental principles

The sixth defense is “(vi) It would not be permitted by the fundamental principles of
Japan relating to the protection of human rights and fundamental freedoms to re-
turn the child to the state of habitual residence. ” It is the implementing clause of the
Article 20 of the convention. No part to play.

14
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2.4 Burden of Proof

2.4.1 Principle of Burden of Proof in Civil litigations

Plaintiff have to establish every facts constituting the cause of action by proof beyond
ordinary man’s doubt, according to the expression used in judgments of civil case by
the Supreme Court.! The Supreme Court had used almost same’* phrase to express
the burden of proof in criminal cases®™ ™. Scholars studying civil litigation call the bur-
den adopted in civil litigations high probability to convince the judge®. Professor Makoto
Ito, one of the leading scholars on civil litigations and bankruptcy and also a lawyer,
advocates reasonable probability as a standard of burden of proof in civil cases, which is
lower than proof beyond a reasonable doubt and surely higher than preponderance
of the evidence.'®

2.4.2 Burden of Proof in the Hague case

The same principle on proof in the civil litigations shall be applied in cases of return-
ing order as provisions on evidence of the Code of Civil Procedure shall be applied to
return proceedings.

Probably both party have to establish what each party have to establish to the high
probability, by proof beyond the ordinary person’s doubt.

(REBLEA )
(Examination of Evidence)
BATAE FORBHIUIBHOFRICE I BIMANR IOV REFINEE R
BUEF—MHHOSBAMETCORE (AEFAL AR B/ & BE/\+TE&ED

11 The Supreme Court ruled, “To prove the relation between the cause and effect in a litigation ...
is to establish high probability that the matter caused the result and criteria for it is so much proof
that an ordinary person can believe it so much as to have no doubt”. (24 Oct 1975, 29-9 Minshu (civil
reports of the Supreme Court) 1417) The Supreme Court followed this precedent in Nagasaki Atomic
Bomb case (18 July 2000, 1724 Hanreijihou 29).

12 Toshio Uehara, Soshoujou no Shoumei (Proof in a litigation) in Hiroshi Takahashi, Hironari Takada
and Mizuho Hata ed., Minjisoshouhou Hanrei Hyakusen (selected one hundred cases of civil litigation) 4th,
Yuhikaku 2010,at 123.

13 5 Aug 1947, 2-9 keishu (criminal reports of the Supreme Court) 1123

14Judge Shintarou Kato who has been appointed twice as professor of the Legal Training and
Research Institute of Japan by the Supreme Court points out that “not only majority of scholars
but also case law don’t adopt ‘preponderance of evidence’ and therefore I must say explanations of
these text books are wrong as explanations of present situation”, citing some text books on crimi-
nal procedure written by professors of criminal procedure which explains that burden of proof in
civil procedure is preponderance of evidence (Shintarou Katou Shoumeidoron (On burden of proof) in
Jijituninteiron (on fact finding) , Koubundou 2014, at 43-44).

15Id, at 37-40

16 Makoto Ito Shoumei Shoumeido Oyobi Shoumei Sekinin 254 Hougakukyousitu 33 Nov 2001. He uses
the word “tH4FEEOZFARM”. I think that in reality of today it can happen a court, taking the nature
of the case it is hearing into consideration, adopts a little bit lower criteria than that required by
precedents of Supreme Court without admitting doing so.
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SEANTNAFETCRUE A LFEHOREZRLS,) 2¥EAT 3. COHAIEVT,
BB\ T REBE—HP A EHATE LS5 EHIAT & 52 D MO RESFIFT
& RIS AP A ERFT A EHPT I EH 2O R TRERHFT LRABZEHOD
LT3,

Article 86 (1) The provisions of Part II, Chapter IV, Sections 1 to 6 of the Code
of Civil Procedure (excluding the provisions of Articles 179, 182, 187 to189, and
Article 207 (2) of said Code) shall apply mutatis mutandis to the examination of
evidence in the proceedings of the case seeking the return of child. In this case,
the term “a district court or summary court” in Article 185 (1) of said Code shall
be deemed to be replaced with “another family court” and the term “district
court or summary court” in Article 185 (2) of said Code shall be deemed to be re-
placed with “family court.”

2 HITRIZBWTHERT I REFDEORE IC L BHRYIE 3. JUTELOhEHE TS,
(2) An immediate appeal under the provisions of the Code of Civil Procedure as
applied mutatis mutandis pursuant to the preceding paragraph shall have the
effect of stay of execution.

3. Procedural Elements of the Implementing Act

3.1 Motion

3.1.1 Counsel

(Qualification of Counsel)

Article 50 (1) Except for an agent who may perform judicial acts under the laws
and regulations, no person other than an attorney at law may serve as a counsel;
provided, however, that in a family court, with its permission, a person who is
not an attorney at law may be appointed as a counsel.

3.1.2 Jurisdiction

Tokyo Family Court or Osaka Family Court.

(B#)

(Jurisdiction)

B=+5% FOREFPUEHFE AAFOREICLEFORBOPITIHLEMHZ
WS UTREL,) . ROZF BT ZHEICE. YUHE S CED IREBHROEEICE
ER:H

Article 32 (1) In the cases listed in the following items, the case seeking the re-
turn of child (which means the case pertaining to the petition for the return of
child under the provision of Article 26; the same shall apply hereinafter.) shall
be subject to the jurisdiction of the respective family courts specified in each
of said items:
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— FOHFM(BRERNICFOEFRDBLVEE RIEFHRHIMNLZWE EE. ZDEFHHE,

REILHEWVWTREL.) AREBFEHIF. AEERSFHHF AlaREFSH XSRS
HHPrOBHEXENICHB5E RRKESHIF
(i) In cases where the place of domicile of the child (when the child has no domi-
cile in Japan or his/her domicile is unknown, his/her residence; the same shall
apply in the following item) is located within the jurisdictional district of the
Tokyo High Court, the Nagoya High Court, the Sendai High Court, or the Sapporo
High Court: The Tokyo Family Court;
= FOEPthA KEREEFEHIPT. K B&EEFECHIPT. R FEH P X S m R P
DEEXENICHB5E KIRFEEHPT
(ii) In cases where the place of domicile of the child is located within the jurisdic-
tional district of the Osaka High Court, the Hiroshima High Court, the Fukuoka
High Court, or the Takamatsu High Court: The Osaka Family Court.
2 FORBERUFEHEI. BAENICFOERHPLEWEEXIERPHNNLZVWEETH
> T HEERNIZFORMHBRVESXBBERHAN LWV EF R HAKESHITOEE
B3,
(2) A case seeking the return of child shall be subject to the jurisdiction of the
Tokyo Family Court where the child has no domicile in Japan or his/her domi-
cile is unknown, and when he/she has no residence in Japan or his/her residence
is unknown.

3.1.3 Service

A copy of the petition will be send to the respondent by the family court. It will be
done by courts. The applicant can't do it privately.

Article 72(1) provides, “Where a petition for the return of child is filed, the family
court shall send a copy of the written petition for the return of child to the respondent
except where the petition is unlawful or it is obvious that the petition is groundless.”

What will happen when Neither the Applicant nor the Central Authority can know
the whereabouts of the Respondent ?

Even if you can't find the whereabouts of the respondent (with the child in Japan),
the Article 72 (2) prescribes, “Sending of a copy of the written petition for the return
of child under the provision of the preceding paragraph shall not be made through
the method of service by publication.” The result can be summery dismissal when the
court can't know whereabouts of the respondent from the Applicant nor from the
Central Authority of Japan as the 72(3) prescribes, “The provisions from Article 70 (4)
to (6) shall apply mutatis mutandis to the case where it is impossible to send a copy
of the written petition for the return of child under the provision of paragraph (1)”
citing th 70 (5) which reads, “shall dismiss the written petition for the return of child
without prejudice”.

3.1.4 Prohibition of Removal and Surrender of Passports

I thank courts in other jurisdictions for seising passports effectively.  hope so in Japan
too.
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(Ne Exeat Order)

Article 122 (1) Where there is a risk that a party to the case seeking the return
of child has the child depart from Japan, the family court before which the case
seeking the return of child is pending, upon petition by either party to the case, may
order the other party not to have the child depart from Japan.

(2) The family court, when it finds that the respondent of the case pertaining to
the petition under the provision of the preceding paragraph holds the passport
of which the child is the registered holder, upon petition, shall make a judicial de-
cision under the provision of said paragraph to order the surrender of said passport
to the Minister for Foreign Affairs.

(4) An ne exeat order shall cease to be effective when a final order on a petition for the
return of child becomes final and binding.

(Hearing of Statement)

Article 124 An ne exeat order may not be made without hearing the statement of
the respondent of the case on the ne exeat order; provided, however, that this
shall not apply where there are circumstances under which the purpose of the
petition for the ne exeat order cannot be achieved if the proceedings to hear
statements are held.

(Retention of Passport by Minister for Foreign Affairs)

Article 131 (1) When the Minister for Foreign Affairs receives a passport pertain-
ing to the judicial decision under the provision of Article 122 (2) surrendered
by the person who has received said judicial decision, the Minister shall retain
said passport.

(2) When a ne exeat order ceases to be effective, the Minister for Foreign Affairs,
upon request of the person who has surrendered the passport pursuant to the preced-
ing paragraph, shall return said passport to said person.

3.1.5 Custody

It would be honest to say that it is very difficult or totally impossible to get a order to

allow the applicant to have custody of the child pending the trial.

3.2 Hearings

3.2.1 Power of Judge

Professor Colin P.A. Jones points out that strength of the power of justices can be
known by the Article 73. It reads, “(2) The presiding judge may permit a person to speak
or prohibit a person who does not comply with his/her direction from speaking.”” I

17 Colin P.A. Jones, Hague Convention on child abduction may shape Japan’s family law — or vice versa, June
11 2013 Japan Times http://[www.japantimes.co.jp/community/2013/06/11/issues/hague-convention-on-

child-abduction-may-shape-japans-family-law-or-vice-versa/#.U41ZCXZU76E

18



HONDA LAW OFFICE

think that justices of Japanese courts have another kind of powers but that they can't
give fine nor imprisonment against a contempt of court.

3.2.2 Conduct and Cooperation

Court examines facts and evidences and parties cooperate the court theoretically.
Actually judge will ask parties to submit arguments and exhibitions and give their
judgments based on them.

Article 77 (1) The family court, by its own authority, shall conduct an examina-
tion of the facts and, upon petition or by its own authority, shall conduct an ex-
amination of evidence deemed to be necessary.

(2) The petitioner and the respondent shall present the materials on the grounds
prescribed in Article 27 (including the grounds relating to the case prescribed in
Article 28 (1) (ii)) and the materials on the grounds prescribed in said paragraph,
respectively and shall cooperate in the examination of the facts and the exam-
ination of evidence.

3.2.3 To hear children's voice

See 2.3.5 The Child's Objections

3.3 Mediation

3.3.1Ordinary Family Law Cases

Mediation procedure in family courts in Japan may be slightly different from that in
states of U.S. or in England. They are co-mediation (female and male citizens and a
judge), legal representatives are not unusual, shuttle mediation is almost always of-
fered, not all information is shared and the mediator may hold secrets if necessary
and proper.

When parties reach an agreement, the three mediators order the court clerk to
make a document. What are written on it have same effects as court orders have.

When a mediation on parental responsibilities, child support or access etc. ends
without an agreement, the procedure changes from a mediation to a court proceeding
(adversary proceeding, hearings but not public) without any petition. The judge who
was one of the mediators can become the judge who will sit before parties and give
an order, which is usual in Tokyo Family Court.

I expect that this sounds very strange to legal professions in U.S. or in England. But
actually the system is working in family courts in Japan.

3.3.2 Mediation First Rule

In/before family law litigations such as divorce cases, parties have to try mediation
before the trial with the few exceptions. In family law cases such as custody, parental
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responsibility or access (these are not litigation matters), courts usually order parties
to try mediation when a motion/filing is made without trying a mediation.

3.3.3 Return Proceeding

Parties don't have to try mediation before filing for a return order. Instead this article
is provided.

(f7H=)
(Referral to Conciliation)
FEMTEE FKESFHRCSEBHHME. SEFEORBEEZ/T.VOTH BilET. 7
ORERFUEMN 2 RERIFINTEIENTES,
Article 144 A family court and a high court [appealed cases], with the consent of
the parties, by its own authority, may refer the case seeking the return of child to
the conciliation of domestic relations at any time.

Parties will not be forced but perhaps be encouraged to solve in not a confrontational
way. The next problem is whether the proceeding for the order will be stayed.

(FORERUEHFOFHRODI)
(Suspension of Proceedings of Case Seeking Return of Child)
FEMTAE BHAHLBEANTEFOREICLVEFEREREFICHLLEEE. EX
FHFT . REREFFHRTIT2ETFORBRIEHOFHRERILETEIENTES,
Article 146 The court, when it refers the case to the conciliation of domestic re-
lations pursuant to the provision of Article 144, may suspend the proceedings
of the case seeking the return of child until the case of conciliation of domestic
relations is closed.

Probably they will not suspend as quick proceeding is expected.
3.3.4 Examples & Explanations

Robert E Oliphant &Nancy Ver Steegh, Family Law Examples & Explanations 4th Wolters
& Kluwer 2013 at 662 gives these examples:

2. P and D decided to divorce and were ordered by the court to attend mediation.
After mediation concluded, the wife objected to the mediated agreement because
during the mediation, the mediator

(1) told the wife that she would lose in court on an issue;

(2) threw papers on the table and announced “That’s it —1I give up”;

(3) threatened to report to the court that mediation had failed because of the wife;

I would like to give an explanations when the examples happen in Japan:

(1) Mediators often teaches parties their prospect of the most likely ruling
if the mediation failed. They often suggests a better solution. No problem.
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(2) I have almost never seen such a rude mediator. They are very polite.
(3) Mediation is usually done by two mediators and a judge. Mediators report
the judge what happened in the session.

3.4 Mirror Order

I hope more progress in this area.

3.5 Ameliorative Measures

It can become ordinary practice for a lawyer of respondent to try to get ameliorative
measures in the mediation when a return order is probable or possible. It may be as-
tute for a lawyer of plaintiff to offer them in the mediation and to get a voluntary
return.

3.6 Order and Stay

Final orders shall be notified to the parties and the child. Final orders except return
orders will take effect after the notice to the parties.

Return order will become enforceable only after the notice and “the expiration of
the period for filing an immediate appeal”.

Perhaps it seems that every return order shall be automatically stayed until the ex-
piration of the period.

(Notice of Final Order and Effectuation, etc.)

Article 93 (1) A final order shall be notified to the parties and the child by a
method that is considered to be appropriate; provided, however, that this shall
not apply where it is found that a notice to the child (excluding the intervening
child) would harm his/her interests, taking into consideration his/her age and
degree of development and all other circumstances.

(2) A final order shall become effective when it is notified to the parties; provid-
ed, however, that the final order to order the return of child shall not become
effective until it becomes final and binding.

(3) A final order shall not become final and binding until the expiration of the
period for filing an immediate appeal.

(4) The process of a final order becoming final and binding shall be interrupted
by the filing of an immediate appeal within the period set forth in the preced-
ing paragraph.

3.7 Appeal

If the Respondent appeals, the Applicant can't try enforcement. After the appeal, the
family court will send the files of the case to the appealed court. It takes a lot of time
and days in usual family cases but I expect it will be done quickly.

When the appeal is dismissed, the return order by the family court will become
final and binding unless the Respondent appeal further to the Supreme Court. The
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further appeal usually can't prevent the return order from being enforced but excep-
tions are prescribed.

(Judicial Decision subject to Immediate Appeal)

Article 101 (1) A party may file an immediate appeal against a final order.

(2) A child may file an immediate appeal against a final order to order the re-
turn of child.

(3) An immediate appeal may not be filed independently against a judicial deci-
sion on the burden of procedural costs.

(Period for Filing Immediate Appeal)

Article 102 (1) An immediate appeal against a final order shall be filed within an
unextendable period of two weeks; provided, however, that this shall not preclude
the effect of an immediate appeal filed prior to that period.

(2) The period of filing an immediate appeal by a party or an intervening child shall
commence to run at the time when he/she is notified of the final order.

(3) The period of filing an immediate appeal by a child (excluding an intervening
child) shall commence to run at the time when a party is notified of the final or-
der (when there are two or more dates, the latest date among them).

3.8 Costs

Lawyer's fee of each party is on that party. Fee shifting (English rule) is not taken by
the implementing law of the convention as well as in other family law cases.

Court asks applicant to pay stamps for filing fees and postal costs. They are very
much inexpensive. (For a return order, filing fee:1200yen and postal costs 4350yen.
For a prohibition of the removal and surrender of the passports, 1000yen and 2610yen
for each™®).

4. Enforcement of a Returning Order

4.1 Enforcement

The Article 136 requires that you should request the family court to order the
Respondent to pay fixed sum of money per day (or a term) to the Applicant until the
return before requesting a specific enforcement.

After it failed, you can request a specific enforcement, to have the order fulfilled by
persons other than the Respondent. A court execution officer (sheriff/tipstaff) will re-
lease the child, though the Article 140 (3) reads, “Necessary acts for releasing the child
from the care of the obligor under the provisions of the preceding two paragraphs
may be carried out only when the child is with the obligor.”

(FOBEDFEHIENT)

18 http:/[www.courts.go.jp/tokyo-flvcms_lf/B-02.pdf
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(Compulsory Execution of Return of Child)

FAZTHEE FOREOREIBITIE. REWTE BMA+NEERENS) FA L+
—FBE-HOREICLVRITEHDE =B I FOREZ KB EIREL THAEICL
VIT5EHL. FAEER L+ FE-HICHET S HEIRLVITS.

Article 134 (1) Compulsory execution of the return of child shall be carried out
by the method in which the execution court issues an order to have a third par-
ty implement the return of child pursuant to the provision of Article 171 (1) of
the Civil Execution Act (Act No. 4 0f1979) or by the method prescribed in Article
172 (2) of said Act.

2 HITHOMHIBITIE HEE L FORER T 2RFIE MELI.FOREZWT S
BRERELR—DMNNEETZ2HDZEL.) DIEFRICEIWTENMET 3.

(2) Compulsory execution set forth in the preceding paragraph shall be imple-
mented on the basis of an authenticated copy of the final order to order the re-
turn of child which has become final and binding (including those having the
same effect as the final order to order the return of child which has become fi-
nal and binding).

(F ORI & BF D3RR DIBHI BT OHIFR)
(Limitation of Compulsory Execution due to Age of Child)
BEH=ETHEF FHPNRIGELELSCE. REJITEFECT—FE—HOMEIC
X2 FOREDEFIT (RAHEDHE I L ZREICE I FOREOEMEEL AT+
ORBORBRITIEWVS,) R . THIENTE RN,
Article 135 (1) Where the child has attained the age of 16, the compulsory exe-
cution under the provision of Article 171 (1) of the Civil Execution Act (including
the implementation of the return of child based on the order under the provi-
sion of said paragraph; hereinafter referred to as the “execution by substitute of
the return of child”) may not be carried out.
2 REPTEFHE LT ZFEHEICRET AL ST OREDEFIITOFHIC
FWT HTEHME. FHHARIGELHORHMURICF 2R LW L 2R E
LT AEOHE I & 2 EHRDOZH MU TRRS RN,
(2) The execution court, in the proceedings of the compulsory execution of the
return of child by the method prescribed in Article 172 (1) of the Civil Execution
Act, shall not order a payment of money under the provision of said paragraph
for the reason that the child is not returned after the date following the day on
which the child attains the age of 16.

(iR D ETE)
(Preposition of Indirect Compulsory Execution)
BEETAEK FOREOABRTORI TR REMMTEBE LT KB —THOHE
WX BREDTEE LT HD S %R L% (UHREICTVWTED SN EF%E
TIRE—EOHROBBN NIV ETHIHE L. 2O EBBLZE) Thitnh
sz enTERN,

Article 136 A petition for the execution by substitute of the return of child may
not be filed until two weeks have elapsed from the day on which the order un-
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der the provision of Article 172 (1) of the Civil Execution Act became final and
binding (where the elapse of a certain period to perform the obligations speci-
fied by said order comes after the elapse of said two weeks, until the elapse of
said period).

(FOREOREHITOHILT)
(Petition for Execution by Substitute of Return of Child)
BE=TEtE FORBOREPITORI T EEE IR TERANE 7 %R
BTEE CUTHRBEEME 1 LWVWD,) EREIREFEERFELTLRTNE RS RV,
Article 137 A petition for the execution by substitute of the return of child shall
be filed by specifying a person who is to return the child to the state of habit-
ual residence on behalf of the obligor (hereinafter referred to as the return
implementer”).

(FORE % EfE S ¥ 2RE)
(Order to Have Return of Child Implemented)
BEET/\EK BESTHEFE HORER EHE LI FORELRIT-DICHER
TA%Z3T2ELLTITEZEEL. o REEFEE ZIEELTCLRTNE RSN,
Article 138 An order set forth in Article 134 (1) shall be issued by designating a
court execution officer as a person who carries out necessary acts for releasing
the child from the care of the obligor and by designating the return implementer.

(FORRZOREHTOPILTOAT)
(Dismissal of Petition for Execution by Substitute of Return of Child)
FAR=TNE BITEHME. FEESTEROBRBEEME L R ENEERFFOMEICE
VRBEMEEL L THEET S LN FORBMICBS L THYETAWERDZ LI . FH=
TEFROBITRZATLARTNIE RS2,
Article 139 The execution court, where it finds it inappropriate in light of the
interests of the child to designate the person who is to be a return implementer
set forth in Article 137 pursuant to the provision of the preceding Article, shall
dismiss the petition set forth in Article 137 without prejudice.

(BITE DHERR)
(Authority of Court Execution Officer)
BAMTSFE WTER. EBECLSFOEE2ZMBIIDICLERTAL LT EBE
LB/ ZITS Eh EHEOEEZOMEBHED SH T EHE/ICEWT RIEBT 51T
RETHIENTES,

Article 140 (1) A court execution officer may carry out the following acts, in addi-
tion to persuading the obligor, in the residence of the obligor or any other place
possessed by the obligor, as necessary acts for releasing the child from the care
of the obligor:

— BEBEOFEZOMEHFED LB I BHEMICILEAD. ZOHRICEVWTTF2EET
3L, COBBRBVTLEDNHZLZF FABLIF 2RO BERNTRTE L,
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(i) To enter the residence of the obligor or any other place possessed by the obli-
gor and to search for the child at such place, in which case, if it is necessary, to
take a necessary disposition to open a closed door;

Z REEFMELFEARIE. NGREEMELEFEZARITSEL,

(ii) To have the return implementer meet the child or to have the return imple-
menter meet the obligor;

= EBEOEEZOMEHE D SHEIHHMIGRERBEZIIEALESIL,

(iii) To have the return implementer enter the residence of the obligor or any
other place possessed by the obligor.

2 PITERENEICRE TSN OEMICEVTH. FOLRICRIETHE, 4%
Bk U ZORBE ORI ZOMOEF2EEL THLELRD L LT’ FOE#E 2T
DICHERTHELT EBEICHLIGZITS 3L, B2 SE T3 EORBERET,
FIE&SICBT31TARTEIENTES,

(2) A court execution officer, in any place other than those prescribed in the pre-
ceding paragraph, when he/she finds it appropriate while taking into consider-
ation the impact on the physical and psychological conditions of the child, the
situation of said place and the surroundings thereof, and any other circumstanc-
es, may carry out the acts listed in each of the items of said paragraph, as nec-
essary acts for releasing the child form the care of the obligor, with the consent
of the person who possesses said place, in addition to persuading the obligor.

3 HIZHOREW LD FOEEZB D ICLERTAR. FHAEFELRICVWEEE
KRV . F52EmnTES,

(3) Necessary acts for releasing the child from the care of the obligor under the
provisions of the preceding two paragraphs may be carried out only when the
child is with the obligor.

4 WTER. B EXIBE_HOREICLEFORELF-DIHBERTAZTSIC
BLES 2RI L 2. 202 HFRT 201 e V. RITEZRE LORE) %K
DBEENTES,

(4) A court execution officer, if he/she faces resistance when carrying out neces-
sary acts for releasing the child from the care under the provision of paragraph
(1) or (2), may use force or request police assistance in order to eliminate such
resistance.

5 BITER. FTEHOREICHLHDLET . FIIHLTBAZAWVWSZ LI TERW, 74
DEINLTRAZHAVE I ENFOLHICEERTEEZRETEZNLHZHAICE
VT ST oHEIZOWTH FkE T3,

(5) A court execution officer, notwithstanding the provision of the preceding
paragraph, shall not use force against the child. Where there is a risk that use
of force against persons other than the child would cause physical or psycholog-
ical harm to the child, the same shall apply to said persons.

6 WTER B -EXIBEIHOMREICLEFOEELMDICHERTAZTSIC
BRLORZEREE O L D ELIETRETEIENTES,

(6) A court execution officer, in carrying out necessary acts for releasing the child
from the care under the provision of paragraph (1) or (2), may give necessary in-
structions to the return implementer.
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GREFE i # DHEFR)
(Authority of Return Implementer)
FEE+T—F REERER. EEMEICF2RET 22D, FOREZOMONE
RiTA%ETEIENTES,
Article 141 (1) A return implementer may carry out necessary acts, such as pro-
viding care for the child, in order to return the child to the state of habitual

residence.
2 TORBOREBITOFHRICOVWTR. REMTEFE L+ —FFESHOBRE . #
HLZWn,

(2) The provision of Article 171 (6) of the Civil Execution Act shall not apply to
the proceedings of the execution by substitute of the return of child.

O BREDH )
(Cooperation by Minister for Foreign Affairs)
FEMTZF ABFAER. FORBORBRITICHAL . IRZWVWZOMOBE LG H%ET
5EDTES,
Article 142 The Minister for Foreign Affairs may provide necessary cooperation,
such as attendance, with regard to the execution by substitute of the return of
child.

4.2 Passports

The seised passports will be returned not to the petitioner but to the respondent. See
3.14 Seising the Passports of the Children.

5. Central Authority

Article 3 of the implementing act provides that the central authority is the Minister for
Foreign Affairs. Hague Convention Division of Consular Affairs Bureau of the Ministry
of Foreign Affairs is in charge of central authority works.

The measures they will take to secure prompt return to a contracting state is called
“Assistance in Child’s Return to Foreign State” (Article 4).”°

The minister is given a power by the Article 5 to request listed governmental and
private organizations and persons to provide information about names and where-
abouts of the child and persons living with the child. The names obtained can be dis-
closed to the applicant of the assistance. The whereabouts obtained can be disclosed
to the courts handling a return order case, enforcements of a return order, an access
case or enforcements of access.?

19 http://[www.mofa.go.jp/fp/hr_ha/page22e_000276.html

20Article 62 of the implementing act on the coping the case file of the court provides, “(4) With
respect to the part describing or recording the place of domicile or residence of the respondent or
the child provided by the Minister for Foreign Affairs pursuant to the provision of Article 5 (4) (lim-
ited to the part pertaining to item (ii)) (referred to as “the part that indicates address, etc.” in item
(i) and Article 149 (1)) within the record of the case seeking the return of child, the court, notwith-
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6. Legal Aid

Japan Legal Support Center offers legal aid for Japanese nationals and resident aliens
who has status to stay in Japan to raise an action or file a lawsuit. Foreigners outside
Japan can't use it for other cases than Hague cases. However residents of or nationals
of a contracting state can use it for Hague cases, both return order cases and access
cases. Applicant have to pass means test. It is actually not support for the legal costs
without an obligation to pay back but loans without interests. Clients have to make
monthly payments (probably from 5,000yen to 10,000yen per month) to them.

They assess lawyers’ fees according to their standard. Their standard, Minji Houritu
Fujo Gyoumu Unei Sisoku Sec. 14.6 reads as following?:

RETURNING ORDER CASE

When a lawyer takes the case When the case is cased

TP on average 340,200yen on average 129,600yen
max 567,000yen from 97,200yen

to 194,400yen

LBP on average 567,000yen on average 194,400yen
max 756,000yen from 129,600yen

to 259,200yen

AccEess CASE, NEGOTIATION AND ADR CASE

When a lawyer takes the case When the case is cased
TP on average 238,140yen on average 97,200yen
max 396,900yen from 68,040yen
to 136,080yen
LBP on average 396,900yen on average 136,080yen
max 529,200yen from 97,200yen
to 181,440yen
7. Fulfillment

7.1 Impact of the Ratification and Implementation on the Family Law

When there is so strong conflict among members of a family that it is not function-
ing properly, it is necessary for judiciary system to intervene in the parties to settle

standing the provision of the preceding paragraph, shall not grant the permission pertaining to the
petition set forth in said paragraph; provided, however, that this shall not apply to either of the fol-
lowing items:

(i) Where the respondent has given consent to the inspection, etc. of the part that indicates ad-
dress, etc., or reproduction thereof;

(ii) Where it is necessary to carry out the compulsory execution relating to a final order to order
the return of child after said final order has become final and binding.

21 http://www.houterasu.or.jp/cont/100556210.pdf
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the matter and make parties happy, especially for the best interests of the children
of the family.

As diversity of families and individuals in Japan has been getting greater, the judi-
cial role has become more important than former days. We can't expect other social
systems too much to solve family disputes.

Japanese courts might be more eager to take active part in family disputes than in
other disputes. Around 10 percent of divorces in Japan are done by mediations, judg-
ments or settlements in family courts or its upper courts. Maybe less than 10 percent
of commercial disputes are solved in courts.

I hope and expect that Japanese family courts will play its role more actively.

7.2 The Promise is Promising

I am sure that Japanese family courts and lawyers will honor the promise.
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Appendix A: Resources

Honda Law Office: International Child abductions
http://www.hondalaw.com/childabduction/index.html
You can go from this page to the following pages.
| am going to do updates on this page.

Japanese law Translation: Act for Implementation of the Convention on the Civil Aspects

of International Child Abduction(Tentative translation)
http://www.japaneselawtranslation.go.jp/law/
detail/?id=2159&vm=04&re=02&new=1

Japan Federation of Bar Associations: Lawyer Referral Service for Hague Convention Cases
http://www.nichibenren.or.jp/en/legalinfo/hague.html|

Ministry of Foreign Affairs of Japan: The Convention on the Civil Aspects of International
Child Abduction (The Hague Convention)
http://www.mofa.qgo.jp/fp/hr_ha/page22e_000249.htm|

Japan Legal Support Center: “the Hague Abduction Convention”
http://www.houterasu.or.jp/en/hague/index.html

Courts In Japan (Supreme Court of Japan): Explanation for those who want to file a peti-

tion for return of child under Hague Convention of 25 October 1980 on the Civil Aspects

of International Child Abduction
http://www.courts.go.jp/tokyo-f/saiban/hague/hague_english/index.html

Ibid: Tokyo Family Court: Implementing act of the Hague Convention site — Explanations

for plaintiffs and respondents. Forms to submit. (In Japanese)
http://lwww.courts.go.jp/tokyo-f/saiban/hague/index.html|

Information for Mediation regarding Agreement on the Return of Child and Parents’ Ac
cess to Child Conducted by the Dispute Resolution Center of the Tokyo Bar Association
http://lwww.toben.or.jp/english/committies/hague-adr.html|

Tokyo Bar Association: /N— 27 &b A#E LA ZEO [only in Japanese, this is different
from Lawyer Referral Service of JFBA]
http://www.toben.or.jp/news/2014/04/post-187.html

Yuuko Ueki (staff of the research room on justice in House of Councillors of The National
Diet of Japan), Implementing Act of the Hague Convention 345 Rippou to Chousa 113-124,
Oct 2013 (N—7 &Kz Etid 57 OENEOEHE— BN FOERORE LOMHIC
B9 25K OEMICB T 2R AHRERAEE A th¥) IELHE 2013.10 No.345(
St FG R EFHEERE  #17) 113-124H
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http://www.sangiin.go.jp/japanese/annai/chousa/rippou_chousa/
backnumber/2013pdf/20131001113.pdf

Ryouta Kaji (staff of the research room on foreign affairs and defense in House of Coun-

cillors of The National Diet of Japan), Discussions in the Diet on the Ratification of the the

Hague Convention 343 Rippou to Chousa 23-36, Aug 2013

HAON—7 &K EZ O ERMRHR— ST 2EARRHR. S 5E - EAREORE

Frhoic — AR HEERAEE it R kEHAE 20138 No.343 23-36R—3
http://www.sangiin.go.jp/japanese/annai/chousa/rippou_chousa/
backnumber/2013pdf/20130801023.pdf
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Appendix B: FAQ

1. Is a Japanese Bengosi barrister or solicitor ?

Bengosi can work both inside and outside of a court. He or she is a barrister and solicitor
in English legal system. They are just like a lawyer in American legal system.

2. How many Bengosi lawyers are there in Japane ?

There are 35 094 Bengoshi lawyers in Japan on 1 June 2014 as repoted by Japan Federation
of Bar Association'.

3. How many Judges are working in family courts in Japan. How many cases are they
handling every year.

They got 857 237 cases, finished 853 604 cases, left 110 332 unfinished cases in 20122
These numbers includes relatively small (thought to be small) cases, such as changing the
name of a child after divorce and waivering all the rights of an heir.

In local area most of family court judges are handling also civil cases and criminal cas-
es.3 The supreme court has 15 judges. There are 1782 judges, 1 000 assistant judges and
806 summary court judges in lower courts in 2010.4

4. What do you think the virtues of Japanese judges are ?

They are very polite, punctual and do everything perfectly without any errors.

5. What are the characteristics of Japanese lawyers are ?

Attorney Act § 2 requires them to be highly cultivated and have a noble character.

6. Facts on domestic violence policy in japan.

The number of protective orders issued by Japanese courts in 2012 was 2482. Most gov-
ernmental shelters are facilities of Fujinsoudanjo which shall be provided by prefecture
governments to protect and rehabilitate woman who is likely to prostitute herselfs. Pri-
vate organizations of 110 (the number which governments knows) were administering
shelters in 2013 ® and Half of the prefectures were supporting the private shelters in 20117.

1 http://www.nichibenren.or.jp/jfba_info/membership/about.html

2 http://www.courts.go.jp/sihotokei/nenpo/pdf/B24pkAjo1.pdf

3 | couldn’t find the number of the family court judges in the report by the Supremue Court of
Japan “GUIDE to the FAMILY COURT of JaPAN 2013” [the title is as is] http://www.courts.go.jp/english/vcms_
If/20130807-1.pdf

4 Overview of the Judicial System in Japan http://www.courts.go.jp/english/judicial_sys/overview_
of/overview/index.htm|

5 Preventing Prostituting Act Article 34 (1)(2). These words are used in this act.

6 http://www.gender.go.jp/e-vaw/soudankikan/os.html

7 http://www.gender.go.jp/e-vaw/chousa/pdf/201thoukoku_2.pdf in http://www.gender.go.jp/e-
vaw/chousa/2011houkoku.html
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7. Your favorite cases ?

The Tokyo High Court (appellate court) on 6 Oct 2006 (No. Tokyo High Court Heisei 18
(Ra) 1337, reported by Westlaw |apan, Justice Minami, Andou and lkuno) reversed and
ordered a father who took and moved his daughter (3rd grade of a elementary school)
on 8 May 2006 to return her to a mother (petition on 17 May 2006, then appelant) who
had been taking care of her, ruling that when parents who had parental authority jointly
were living separately and a child had been taken care of by a parent, the other who took
and moved the child without a consent from Kawaguti-Clty, Saitama-Ken to Hadano-City,
Kanagawa-Ken should be ordered to return the child to the caring parent who filed a pe-
tition for temporary restraining order prior to adjudication soon after the removal, unless
returning would cause serious damage to the health of the child or make it unable for the
child to get compulsory education or cause other intolerable problem for the child and
that it is proper to decide which parent should take care of the child in the proceeding on
merits after returning the child.

The Tokyo High Court (appellate court) on 18 Dec 2008 (No. Tokyo High Court Heisei
20 (Ra) 1919, reported by 617 Kateisaiabnsho Geppo (monthly report of family courts)
59, Justice Sonobe, Hirabayashi and Kokai) also reversed and ordered a mother who took
and moved her son (3 years old) to return him to a father (appelant) who had been tak-
ing care of him, ruling that when parents who had parental authority jointly were living
separately and a child had been taken care of by a parent, the other who took and moved
the child without a consent should be ordered to return the child to the caring parent
who filed a petition for temporary restraining order prior to adjudication soon after the
removal, unless returning would cause serious damage to the health of the child or make
it unable for the child to get sufficient care or cause other intolerable problem for the
interest of the child and that it is proper to decide which parent should take care of the
child in the proceeding on merits after returning the child.
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